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The Omnipoint Opposition to QUALCOMM’s Petition for Reconsideration fails to respond to the
key criticisms made by QUALCOMM. Rather, Omnipoint attempts to mislead and confuse the
Commission. QUALCOMM discusses herein these examples of Omnipoint’s distortion of the record:

* The record does not support Omnipoint’s claim that it changed its spread spectrum

technology when it changed its carrier frequency;

* The record does not support Omnipoint’s claim that its handsets can switch
between licensed and unlicensed bands;

* The record does not contain any reliable test results of the Omnipoint system that
demonstrate the technical feasibility of the system;

* The record does not support a finding that the Omnipoint system facilitated
sharing with microwave users;

e The record does not support a finding that Omnipoint developed a PSTN
compatible interface justifying a pioneer’s preference;

» The record does not show that Omnipoint has demonstrated a feasible multiple
access capability that is either novel or useful;

* The record does not support a finding that the PCS rules are a reasonable
outgrowth of the Omnipoint proposal.

Finally, QUALCOMM shows that the Third Report and Order was procedurally defective in its

reliance on an Omnipoint ex parfe communication and that Omnipoint attempted to deceive the

Commission as to the disposition of a QUALCOMM Motion to Strike that ex parte communication.
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Before the INAY =12 1994
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554 FEDZRAL COMMUMICATIONS COMMESION
OFFICE OF SECRETARY

GEN Decket No. 90-314,
RM-7140, RM-7175, RM-7618
PP-6 through PP-10, PP-12,
PP-13, PP-15 through PP-20,
PP-26, PP-27, PP-41 through
PP-52, PP-54 through PP-68,
PP-70, PP-72 through PP-78

In the Matter of

Amendment of the Commission’s
Rules to Establish New Personal
Communications Services

REPLY

QUALCOMM Incorporated ("QUALCOMM"), by its attorneys, hereby responds to the April 21,
1994 Opposition ("Opposition")¥ of Omnipoint Communications, Inc. ("Omnipoint"), filed in reply to
QUALCOMM’s March 30, 1994 Petition for Reconsideration ("Petition") of the Federal Communications
Commission’s ("FCC" or "Commission") Third Report and Order in the above-captioned proceeding.?

Omnipoint has failed entirely to respond to key criticisms made by QUALCOMM.? The Opposition

should be denied and the QUALCOMM Petition granted.?

¥ The Opposition is replete with irrelevant and tangential attacks on QUALCOMM’s pioneer’s preference request. In
view of the page limitation on reply comments, QUALCOMM will not respond to these irrelevancies.

¥ Amendment of the Commission’s Rules to Establish New Personal Communications Services, GEN Docket No. 90-
314 (Feb. 3, 1994), summarized at 59 Fed. Reg. 9419 (Feb. 28, 1994) ("Third Report and Order").

¥ Instead of addressing the issues raised in the Petition, Omnipoint resorts to hyperbole. This tactic is best evidenced
by Omnipoint’s repeated mischaracterization of the QUALCOMM Supplemental Comments as "illegal." The
Supplemental Comments were in no way illegal. QUALCOMM complied with the Commission’s rules by filing a
Motion for Leave to File Supplemental Comments. Omnipoint’s mischaracterization of QUALCOMM’s actions is
particularly ironic in light of Omnipoint’s conduct in this proceeding, which conduct has resuited in numerous
pending allegations that Omnipoint has violated the Commission’s ex parte rules.

¥ Throughout the Opposition, Omnipoint relies on its August 11, 1993 Opposition to QUALCOMM’s Motion for
Leave to File Supplemental Comments. As Omnipoint is aware, the Commission did not grant QUALCOMM’s
Motion and did not include QUALCOMM’s Supplemental Comments in the record. Order, DA 93-1055 (OET
August 30, 1993). If the QUALCOMM Supplemental Comments and Motion are not part of the record, then there is
no reason to include the Omnipoint Opposition. Consequently, all references to these pleadings should be stricken
from the record.
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I. THE RECORD DOES NOT SUPPORT OMNIPOINT

In its Petition, QUALCOMM found that the record in this proceeding does not support award of
a pioneer’s preference to Omnipoint based on the criteria established by the Commission in the Third
Report and Order. Omnipoint vainly attempts to confuse and mislead the Commission, but a close
reading of the record supports QUALCOMM.
A. Technological Development. In its Petition, QUALCOMM questioned whether the "developments”
relied upon by the Commission were sufficient to warrant a pioneer’s preference.¥ QUALCOMM
believes that it is not innovative to simply shift RF frequencies, yet there is nothing in the record to show
that "Omnipoint changed any aspect of its spread spectrum technology when it changed the carrier
frequency of its equipment."¥ Omnipoint’s Opposition maintains that its "system for 2 GHz PCS is
significantly different from its earlier 901-928 MHz developments,” and that this is detailed in
Omnipoint’s Experimental Report of April 1992.7

According to the FCC’s records, there is no April 1992 Omnipoint Experimental Report. There
is, however, a May 1992 Report, and far from confirming Omnipoint’s assertion, the May Report
contradicts it. In that Report, Omnipoint said that PCS service providers could begin deploying their
systems in the ISM bands and then, "simply replace the RF modules in their Omnipoint equipment to
operate at whatever frequencies are allocated by the FCC."¥ In other words, only the frequency would

change; everything else would remain the same.

¥ Those "developments" were concentrated in three areas: (1) radio frequency engineering and spread spectrum product
design; (2) coexistence with other users of the same frequencies; and (3) compatibility with the PSTN. Petition at 9;
Third Report and Order at § 55.

¢ Petition at 10.

< Opposition at 4.

¥  Omnipoint Semi-Annual Experimental License Report - Call Sign KF2XEH, File No. 1629-E-PL-90 at 3-4 (May
1992). This is only the first example of Omnipoint’s intentional misrepresentation of the record, including distortion,

miscitation and misquotation of Omnipoint’s and other parties’ filings. Omnipoint’s credibility in this proceeding and
its failure to respect the Commission’s rules and procedures are important issues which can no longer be ignored.

WASHO01:18992
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The Petition also questioned the Commission’s conclusion that the Omnipoint handsets can switch
between licensed and unlicensed frequencies.? In the Opposition, Omnipoint tries to obfuscate this issue
by citing various experimental reports.? In fact, not one of the reports cited by Omnipoint contains any
evidence that Omnipoint demonstrated equipment that was capable of operating in both the licensed and

unlicensed bands. For example, in a report cited by Omnipoint, Cox describes the pocket handsets as

being frequency agile, in the 1850-1990 MHz band.!¥ No mention is made of frequency agility between
licensed and unlicensed bands.

B. Technical Feasibility. The record in this proceeding does not demonstrate the feasibility of
Omunipoint’s proposed 1800 MHz system. But before turning directly to that issue, it may be helpful
to recall what the record does contain. In its June 1992 Reply Comments, Omnipoint told the
Commission that it had, "operational, spread spectrum, pocket phones and wireless systems operating in
the 1850-2200 MHz band that incorporate the critical system features discussed in our Pioneers
Preference.”’? Omnipoint emphasized this point "because there are huge differences between a)
principles of operation that can only be modeled and simulated; b) what can be demonstrated in a
prototype that has no constraints on size, power consumption, cost or mass producibilty, and c) what can
be achieved in a handheld RF product."¥ Finally it stated "we believe we have the only PCS system
that will be commercially fielded this year."¥ QUALCOMM believes that a fair reading of these
statements is that Omnipoint was claiming in June 1992 that it had a commercial, or at least very near

commercial, 1800 MHz PCS system available.

¥ Third Report and Order at | 74.; See Petition at 10.

Opposition at n.4.

1 Cox Enterprises, Inc. Seventh Quarterly Progress Report at 5 (November 22, 1992).

2 Omnipoint Reply Comments, GEN Docket No. 90-314 at 3 (June 26, 1992) (emphasis added).
¥ Id (emphasis added).

¥ Id. at 4 (emphasis added).
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In its Tentative Decision and its Third Report and Order, the Commission relied upon
Omnipoint’s claims of an operational system and upon "evidence" provided by other entities.¥ In its
Petition, QUALCOMM concluded that the reports of the identified entities, when examined closely, do
not support the Commission’s finding that Omnipoint had demonstrated the feasibility of its 1800 MHz
PCS system. Nothing in Omnipoint’s Opposition disturbs that conclusion.

1. American Portable Telecommunications (APT). Both Omnipoint and the Commission cite APT

as one of the entities whose experimental work supports the Commission’s finding that Omnipoint had
demonstrated the technical feasibility of its 1800 PCS system. In its Opposition, Omnipoint admits that
it sold APT 900 MHz equipment. It does not say that APT purchased any 2 GHz equipment. It admits
that all that was ever tested was a prototype. It does not remind the Commission that, as it said in
June 1992, there are "huge differences” between a prototype and a handheld RF product. Most
importantly, Omnipoint does not cite a single test result from an APT test of Omnipoint’s 1800 MHz
PCS equipment. What did the Commission rely upon to support a finding of technical feasibility?
Omnipoint does not tell us; neither does the Commission.

2. Ameritech. Ameritech first mentioned Omnipoint in its fourth progress report filed on February 28,
1992. In that report, it stated that it had "commissioned Omnipoint Corporation to develop handset/base
station equipment using CDMA (code division multiple access) technology compatible with its trial
objectives."’¥ Throughout its following progress reports, Ameritech continues to refer to Omnipoint
equipment, but, despite telling the Commission in January of 1993 that it was planning "comprehensive
testing in the first quarter of 1993", Ameritech has never submitted the results of a single experiment that

demonstrates the technical feasibility of the features for which the Commission awarded Omnipoint a

Y Amendment of the Commission’s Rules to Establish New Personal Communications Services, 7 FCC Red 7794 at § 20
(1992); Third Report and Order at 7 67.

1  Ameritech Direct Communications, Inc. Fourth Progress Report at 4 (February 28, 1992).
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preference.?

In its Opposition, Omnipoint says that "Ameritech’s experimental reports and press releases
clearly stated that it was conducting two trials with two vendors,"®¥ Motorola and Omnipoint. In
support, Omnipoint cites three Ameritech Experimental Reports. Contrary to the plain language of the
Opposition, the first two of these describe planned tests, not tests Ameritech "was conducting."? In its
Fifth Progress Report, Ameritech reported to the Commission that it had, "observed a demonstration of
prototype CDMA equipment from Omnipoint."? Omnipoint described the equipment it demonstrated
at Ameritech Corporate Headquarters on March 30, 1992, as a "prototype" of a "full duplex cordless
phone system."? The Ameritech demonstration involved a single base station and QUALCOMM
believes, a single handset. A review of the record indicates that there was no demonstration of CDMA
capability, no demonstration of frequency reuse, no demonstration of hand off capability, and no
demonstration of video or data capability. QUALCOMM believes the Commission should require more
than the operation of a simple cordless phone system at 1800 MHz to justify the award of a pioneer’s
preference that will cost the American taxpayers hundreds of millions of dollars.

3. Cox. The Opposition cites a Cox Report for the proposition that a solution had been found for the
troublesome "over-the-air TDD issue."? However, the Opposition fails to explain that the solution is

"essentially to convert the off-air TDD format to FDD for cable transportation."?’ In other words, a

1 See Ameritech Direct Communications, Inc. Progress Reports dated: May 29, 1994; September 4, 1992; January 6,
1993; and April 13, 1993.

¥  Opposition at 7.

2 Ameritech Direct Communicaitons, Inc. Third Progress Report (November 22, 1991) Fourth Progress Report
(February 28, 1992).

% Ameritech Direct Communications, Inc., Fifth Progress Report (May 29, 1992) (emphasis added).

»
—
=

Omnipoint Corporation Semi-annual Experimental License Report No. KF2XEH, File No. 1629-EX-PL-90 at 3-12
(May 1992) (emphasis added).

% Opposition at 8-9.
2/ Cox Enterprises, Inc. Tenth Quarterly Progress Report at 8 (August 20, 1993).

WASHO01:18992
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modification of a fundamental element of the Omnipoint system was necessary to get it to work. This

is hardly evidence of the technical feasibility of the system for which the Commission awarded a

preference.

4. Southwestern Bell Personal Communications ("SBPC'"). Omnipoint claims that the SBPC test

of its equipment, even though short in duration, generated "enormous amounts of data."® For whatever
reasons, those enormous amounts of data are not included in the record of this proceeding. A meager
four pages, including diagrams, is devoted to this extensive experiment. Further, this was no test of the
Omnipoint equipment; it was, as SBPC states, a test "to demonstrate that IMASS enables spectrum
sharing between PCN and incumbent microwave users."?’ It is unreasonable for the Commission on the
one hand to conclude that IMASS has not been demonstrated to be feasible and, on the other hand, to
use the IMASS test to support the feasibility of Omnipoint’s system.2

(b) Frequency Sharing. In its Petition, QUALCOMM noted that it had previously questioned the
Commission’s findings that Omnipoint’s system facilitated sharing with microwave users. QUALCOMM
asked the Commission to reconsider its reliance on Omnipoint’s assertions that tests conducted with
SBPC disprove QUALCOMM s criticisms.Z As mentioned above, the purpose of the SBPC interference
test was to analyze the accuracy of SBPC’s IMASS interference avoidance system. The fact that it
incorrectly predicted the amount of interference that would be produced by the Omnipoint system says
nothing about the spectrum sharing capabilities of Omnipoint’s equipment. As Ameritech noted in its
Seventh Progress Report, "[t]he PCS handset will be a significant component in studying the interference

potential PCS has on existing microwave."® QUALCOMM does not understand how Omnipoint can

% Opposition at 10.

2/ Southwestern Bell Personal Communications Third Quarterly Progress Report at 1-1 (December 17, 1992).
% See Third Report and Order at | 138.

Z/ Petition at 15.

2/ Ameritech Direct Communications, Inc. Seventh Progress Report at Appendix B, 2 (January 6, 1993).
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claim that SBPC tests demonstrated the spectrum sharing capability of its equipment when, during the
critical phase of the test, there were no mobile units on the air.

Omnipoint’s argument concerning the "Bob Dixon Box" is similarly deficient. In yet another
example of Omnipoint’s expectation that the Commission will simply accept its assertions, Omnipoint
states that "those signals were replications of the relevant . . . parameters"® but fails to elaborate.
Omnipoint also states that "Omnipoint’s actual PCS systems were also tested" but fails to provide details
of those tests. The fact of the matter is that the Bob Dixon Box does not replicate the most relevant
parameter of the Omnipoint system for spectrum sharing purposes: its pulsed nature. Consequently, it
cannot serve as a substitute for Omnipoint’s actual system, and Omnipoint’s tests using the Bob Dixon
Box cannot be used to conclude that Omnipoint has demonstrated an ability to share spectrum.

Omnipoint’s response to APT’s reported interference to a wireless 902-928 MHz LAN
demonstrates Omnipoint’s attempts to misconstrue QUALCOMM’s criticisms. Although QUALCOMM
is aware that the APT test occurred in the ISM bands and not at 2 GHz, these APT tests are a valid
indication of the problems with the pulsed nature of the Omnipoint PCS system signal. The inability

of a pulsed system to co-exist with other systems in the same band is true without regard to the actual

operating frequency.2?

(c) PSTN Compatibility. The record contains no evidence that Omnipoint has demonstrated an
innovative interface between its base station and the PSTN despite the Commission’s reliance on this
supposed development.2¥ Omnipoint’s Opposition provides no citations to support a blanket statement

that Omnipoint and Ameritech have reported a unique approach to interconnection. Omnipoint’s

¥ Opposition at 11 (emphasis added).

¥ Omnipoint, rather than addressing the merits of QUALCOMM’s claims, sneers at QUALCOMM’s citation to a
recent New Zealand study on this issue. Contrary to Omnipoint’s irrational comments, this report was presented as a
full scientific report -- not an "anecdotal newspaper report." Moreover, this report merely summarizes in an easy-to-
read fashion similar results reported in numerous studies. See Petition at 16-17 n.57.

&' Third Report and Order at  55.

WASHO01:18992
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quotation of Ameritech’s Petition for Reconsideration does not support its claims. Omnipoint neglects
to include the sentence which clarified that, "Ameritech is in fact the party responsible for developing
and implementing the PSTN side of this base station interface."¥ Even Omnipoint must recognize that
Ameritech’s statement undercuts any claim that Omnipoint created a PSTN interface sufficient to warrant
grant of a preference.

(d) Multiple Access/Frequency Reuse. First, Omnipoint’s claim that, "every test involving more than

one Omnipoint 2 GHz base station demonstrated the TDMA/CDMA/FDMA capabilities because that is
how the system is always configured", is ludicrous. How can the operation of a single mobile unit
demonstrate that more than one user can operate on the same (or different) cell(s) at the same time?
Second, regarding the statements of the Omnipoint consustant, LCC, it reported that while operating with
a single base station Omnipoint completed a "pocket phone to pocket phone" call.®¥ There is no
indication in the record what multiple access method was used. However, because the Omnipoint system
is a TDMA system, it was most likely that each user was assigned a separate time slot. This represents
simple TDMA with two mobiles, just as QUALCOMM said in its Petition.

Finally, as far as Omnipoint’s claim that QUALCOMM is redefining terms, just the opposite is
true. QUALCOMM used the seminal article on cellular radio from the Bell System Technical Journal,
one of the world’s most respected telecommunications journals, as the source for its definition of
frequency reuse. The simple fact is that, according to that definition, Omnipoint cannot, and did not,
demonstrate frequency reuse with the operation of a single mobile.

(e¢) Reasonable Outgrowth. Omnipoint’s response to QUALCOMM’s demonstration that the PCS rules
adopted by the Commission were not a reasonable outgrowth of the Omnipoint proposal is another

example of its continuing attempt to distort the record in this proceeding and mislead the Commission.

¥ Ameritech Direct Communications, Inc. Petition for Reconsideration at 5 (March 25, 1994).

¥ Omnipoint Reply Comments at LCC Appendix, 5 (March 1, 1993).
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Omnipoint states, "[t]here are many references to Omnipoint’s tests of S MHz to 10 MHz bandwidths",
and then it cites two experimental reports.2¥ In the first cited report, Omnipoint states, "[A]lthough we
have explored bandwidths of 5 MHz to 40 MHz, we have chosen to implement initial systems with either
9 MHz to 25 MHz depending on the application."? In the second cited report, Omnipoint again states
that it has "explored bandwidths between 5 MHz and 10 MHz" and does an analysis of what it claims
is the "lower bound of the bandwidth of the configurations tested."2¥ Neither of these reports identifies
a test. Omnipoint cannot cite to an actual test of anything other than 10 MHz equipment because the
record clearly shows that the Omnipoint equipment has a 10 MHz bandwidth.2
After trying to mislead the Commission about the bandwidth of its equipment, Omnipoint then
states that QUALCOMM’s claim that the Omnipoint system is unsuited for the Commission’s 20 and
30 MHz allocations is false. Omnipoint offers no support for its statement. QUALCOMM will say it
again; Omnipoint’s 10 MHz system and its preferred N=3 frequency reuse pattern are incompatible with

the Commission’s PCS spectrum allocation.

II. THE THIRD REPORT AND ORDER WAS PROCEDURALLY DEFECTIVE

QUALCOMM will not recite again the numerous errors contained in the Third Report and Order.
However, the Commission must respond to QUALCOMM s assertion that the Commission impermissibly
relied upon an ex parfe communication when it cited Omnipoint’s August 1993 Semi-Annual

Experimental License Report ("Experimental Report") to support its findings in connection with its grant

¥ Opposition at 17,

¥ Omnipoint Corporation Semi-annual Experimental License Report - Call Sign KF2XEH, File No. 1629-EX-PL-90 at
Section 4.2.1, 4-3 (May 1992) (emphasis added)..

¥ Omnipoint Corporation, Semi-annual Experimental License Report - Call Sign KKXCV, File No. 2174-EX-PL-91 at
7 (August 1993) (emphasis added).

I/ See, e.g., Cox Seventh Progress Report at Attachment B, 4 (December 1992) (10 MHz RF channel); Southwestern
Bell Personal Communications, Inc. Third Quarterly Progress Report at 1-4 (December 17, 1992) (each DS-1900 user
is assigned a 10 MHz TDMA channel).
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of a pioneer’s preference to Omnipoint.2¥
Omnipoint responds that the Commission has denied the substance of QUALCOMM’s arguments
in connection with the Experimental Report.2 Omnipoint’s response is simply wrong. QUALCOMM
filed its Motion to Strike Omnipoint’s Experimental Report on September 15, 1993; therefore, it would
have been impossible for the Commission to have responded to QUALCOMM’s Motion on August 30,
1993 as Omnipoint contends. Omnipoint’s misuse of this Commission citation in this context is

deceptive and should not be tolerated.

CONCLUSION

For the foregoing reasons, the Commission should deny Omnipoint’s Opposition and grant
QUALCOMM’s Petition for Reconsideration of the Third Report and Order.
Respectfully submitted,

QUALCOMM Incorporated

By: aﬁdéuh

Kevin J. Kelley Veronica M. Ahern

Vice President, External Affairs Albert Shuldiner

QUALCOMM Incorporated

1233 20th Street, N.W. Nixon, Hargrave, Devans & Doyle
Suite 202 One Thomas Circle, N.W.
Washington, D.C. 20036 Suite 800

(202) 223-1720 Washington, D.C. 20005

(202) 457-5300

May 2, 1994 Its Attorneys

% See Third Report and Order at § 56 and n.68.
¥ Opposition at 21, citing Order, DA 93-1055 (OET August 30, 1993).
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